o KERALA REAL ESTATE REGULATORY AUTHORITY! s

THIRUVANANTHAPURAM

Complalnt No 218/2022

Dated -20" F ebruary 2023
Present: Sr1 M. P. Matheu’fsy,i Mernber B
'Comrnlain’antse, | |
PS Sasankan,
Anandha Bhavan,

| Parthrvapuram Pudukkada1 P. O
| Kanyakumarr Tamil Nadu - 629 171.

Respondents |

L M/s Sowparmka PI‘Q]GCtS & Infrastructure Pvt Ltd
| CBlock, 1* Main Road, AECS Layout | |
Kudalahalh Bangalore 560037 |

, 2 Ranjl Subrahmaman
" Managmg Director, ~
, ,]M/s Sowparnlka PI'OJ ects & Infrastructure Pvt Ltd
,:No 170, Vettakulam Arcade o |
. ;A“Oppo Mar Ivamous Collage Maln Gate '
B 'Nalanchlra Th1ruvananthapuram -695015. .

o 3.'Meenaksh1 Ramﬂ

= V'Chal‘" erson, | | |

T M/s Sowparmka PI‘OJ ects & Infrastructure (p) Ltd

. No. 750 Vettrculam Arcade G ,
Opp Mar Ivanros College Mam gate

| Nalanchrra Thrruvanantha urar




" faniam*Sreenivasan,i i

/s Sow armka PI’OJ ects & Infrastructure Pvt Ltd
S ). iettakulam Arcade e L
Oppo Mar Ivan1ous Collage Mam Gate
: 'Nalanchlra Thrruvananthapuram -695015.

. 5. Joji JOSeph |
' State Head, g o
| M/s Sowparmka PI‘Q] ects & Infrastructure Pvt Ltd
~ No. 750, Vettakulam Arcade,
| Oppo Mar Ivanlous Collage Ma1n Gate
' Nalanchlra Thlruvananthapuram 695015

6. Mohammed Zeaulla ,
- 'General Manager (Operatrons)
- M/s Sowparmka PrOJects & Infrastructure Pvt Ltd. No. 750 |
C Block, 1st Main Road AECS Layout,
,Kudalahalh Bangalore-560037

7. Thomas K,

- _fGeneral ManagerHR e C :
e M/s Sowparnlka PrOJects & Infrastructure Pvt Ltd No. 750 S

~ CBlock, Ist Main Road, AECS Layout i

~ V'Kudalahalll Bangalore 560037

. . The above Complamt cam’ ‘~"k5f:up for ﬁnal"_:",
hearmg on 04/01/2023 Counsel for the Complamant Adv Thomas', |
Kochenay11 & Counsel for the Respondents Adv V AJakumar |
: attended the hearmg o o




o named

hnavam a Sreekaryam :
;Thlruvananthapuram Dlstnct Ldeveloped by the Respondents The‘ |

: sa1d prOJect is reglstered w1th the Authorlty under seetlon 3 of the_ it
| Real Estate (Regulatlon & Development) Act 2016 (herem after, .
o ’referred k,'a,S_ ‘the Act 2()16) | (Reglstratron | No K- . S

, RERA/PRJ/109/2021)
2 | The case of the Complamant is as follows SR

-LComplamant isone of the apartment owner in the said pI‘Q]GCt bearmg
o door No A on the Sth F loor havmg plmth area of 1504 5q. ft and
31, 87 sq m. of und1v1ded share The Respondents 2 to 4 approachedg :

: e”of the prOJect. .

= the Complalnant to sell an apartment in the1r pI’Q]eCt along Wlth: e

amenltles and facﬂltles The Respondents made bel1eve thep

:‘Complamant that they had obtamed plan sanctloned as per“‘ ‘;’ o

No ZUE2/BA 224/2014 dated 24/09/2014 for the constructlon ofthef:‘ .

. : ;multl storeyed bulldmg w1th 12310 89 sq mts .

: j 3 f The Respondents hadc‘o "' menced constructlonf:




. Re2g
L on 22/03/2017 Rs.2,0

""‘15/06/2022‘ Thust

S "’iagreed to construct a re31d"°" rtment No A on th Sth Floor

,h';of 6 months The total con 1deratron for the same wa |

' :',':Rs 49 52 OOO/— But the Respondents have not completed thef’ '

f ?fconstructlon as represented |
i m the constructron are of poor quahty and there are many defects in
| the sard constructron Strll many works are yet to be completed and

: not handed over the apartment t111 now

1 ,,k,the agreement and the materlals used X |

L 4 The Complamant further submltted that the |

ifComplamant had pard an amount of Rs 4, 95 200/— on 11/04/2015

e Rs 1, ” 000/- 09/02/2015 Rs4, 21 600/- a on 26/02/2015 |

© Rs1028320~ on 10/122015 Rs2,55,640~ on 300032016
© RsS511280- on 110052016  Rs2,55,640- on 06062016

‘,.].Rs 2,04,512/- on 11/06/2016 Rs2,04, 512/~ on 03/09/2016/

)

L 13/06/2022 Rs37"° on 14/06/2022 and Rs. 24‘952/-

5{12/- on 27/12/2 16 Rs 2, 04 5120n03/02/2017Rs.2,04,512
2/ on 17/102017 Rs7,00929 on

ant had pa1d a total cons1deratron of i




i ‘repei't"d ! equests and demands to make good the loss caused to her .

| . the'R sp :'dents have not pald any heed to the same Hence;t ;,e: above{f'. i

"‘z'fComplarntf::1s ﬁled
Com il Sy The rellefs sought by the Complamant 1s to «
| Tdrrect the Respondents to pay 1nterest of Rs 27, 90 533/- to the

o Complamant for the delay of non handmg over the apartment on the_ |

) ,agreed date

6. The Respondents l & 5 have subm1tted Wrrtten ‘, .

;;statement statmg that the above Complalnant is not ma1nta1nable' s

;_ e1ther 1n law or on facts The agreement for constructron and

ragreement for sale dated 27/02/2015 stood novated at the mutual e

o fconsent of the partles by agreement to take over possessron The

| 1_11ab111ty of the promoter erl arrse only 1f the promoter farls to hand |

| over possessron in accordance W1th the terms of the agreement for

, ;sale As per the sa1d agreements dated 27/02/2015 the Complamant :

p‘ ,has not pay the balance cons eratlon of Rs lO 40 437/- wr i




. and 1n ﬁ111 before 36 months as stlpulated 1n the sale‘ agreement So 1t‘ e

| 1s an admrtted fact that the Complarnant has not pald the agreed:"

payments in accordance Wlth
:makmg any apphcat1on for compensatron The Complarnt 1s bad fori
""m1s—Jo1nder of unnecessary partres as the Respondents 2 to 6 in the'p

- apphcatron aref not}prom’oters ;as,, epv1dent, from the agreements. .

k 8 It was further submltted that the Complalnant 1s~ |

e{?agreements and he 1s estopped from', i

"‘:}a chronrc defaulter in payment of 1nsta1ments and she has admrttedly ir o |

| fnot made the complete payments due to the lst Respondent as per the

. fagreernents Unless due pay*: ”ents are pald as promrsed no c1a1m for'; -

- ‘ delay 1nterest for def,‘ d de | yvery could be sustamed Even as per |

f'the agreements the lSt |




handmg over due to u .

: ‘i'~°~‘clause mentloned 1n the sam greement The Cov1d-19 pa":, ‘emlco

has paralysed 1ndustr1al act1v1t1

k ﬁyears to recover from the same fo“‘:dmrttedly the Complamant had not " |
f'pard the full payment As per sectron 19(7) of the Act, the allottee =

shall be hable to pay the 1nterest at such rate as may be prescrlbed |

of 1w 'aterrals and forcef~ majure[?jf e

int the whole natlon and 1t took two LR

= for any delay in payment towards any amount or charges to be pald - l o

' ‘under sectron 19(7) As of now Wlth regard to delay in payment of
= mstalments an amount of Rs lO 43 983/— 1s pendmg from the'

Complamant ": S

| 9. |  The Respondents i & 5 further submltted that
| ‘f"?the Complamant admrtted that he had recelved the possessron of the -
. apartment in June 2022. The apphcatlon Wlth regard to the non =
‘ fcompletlon of amenltles are false and mlsleadlng the amenltres j | g
fikprowd‘:"‘dki?"‘*“the prOJect are of superlor quallty than promls':’d ones

| f?The Respondents have not compromlsed 1n the qua |




VA4 ‘?he' documents produced from the part of the Respondents are
:]:fmarked as Exbt Bl to B3 ‘ | .

e v 11 Exbt Al 1s the copy of constructron agreement
- dat 2‘7/02/2015 entered 1nto between the 15t Respondent ~

| fj’:represented by the 6th & 7th Respondents and the Cornplalnant As:?" :

o per the sard agreement the 1St Respondent agreed to sell and transfer

31 87{ksq mts of undrvrded rlght and 1nterest in the property w1th an




” ,1',,3*. Exbt A4 1s the copy Of letter 1ssued to the‘fﬂu

',"Compla1nant dated l4/06/2022 regardmg handlng over of apartment 5 S

o :;No 5A of the PrOJect to the Complamant Hence 1t 1s clear that the

Re 'E‘ndents have handed over possessron of the sa1d apartment to"_‘ P

| rthe Complamant only on l4/06/2022 even though the stlpulated date o

of handmg over as per the agreement was 36 months from the date |

- of agreement w1th a grace perlod of 6 months ie., August 2018 L

(Wthh 1s 1nclus1ve of grace perlod) Hence the Complamant is h

;ellgrble to get 1nterest for the delay 1n handlng over of posse551on

14." Exbt Bl i the copy + of mail dated 10/06/2()22_“"

1ssued by the Complamant to the Respondents statmg that there is no |

. further delay compensatlon from Flat No 5A of the pI‘OJGCt Exbt B2‘ o

,1s the true copy of the statement showmg the calculat1on of the- |

| mterest for the delayed payment of 1nsta1ments It is ev1dent from |

b Exbt B2 that the payments were made and acknowledge on the datesf e

'shown 1n the statement and the total amount recerved 1s b

| ,,Rs 53 99 633/— Exbt B3 1s the copy of acknowledgement for recelpt~ ’ e

;‘;',.Occupancy certlﬁcate dated l6/12/2022 has been uploaded in .

| ,k websrte malntalned by the Authorlty




~ interest from 01/09/2018 i

.no Date of

payment

Apphcable rate tor
L of mterest

o 1/04/2015
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Of payment f’” om the promoter a’ue to the allott"‘e the znte‘ 'est on:f e

a ount a’ue shall be computed at the rate as per.

“ e from the agree a’ate of payment o';’ such amou,i |

to the promoter as per the agreed payment Schea’ule as part of the -

"rom the allottee o

o o agreement of constractzon or sale Smce the Respondents falled« e

 to complete the pI’Q]GCt and handover possessmn of the apartment i
as per the agreement the Complamant 18 ehglble to get 1nterest for

" ’the delay from the Respondents as per sectlon 18 of the Act 2016

| 17 Sectlon 18 of the Real Estate (Regulatlon &k
: _ Development)Act 2016 stlpulates that “zf the promoter fazls to,‘:p :
’complete or is unable to gzve possesszon of an apartment plot or‘t‘.'
,’fbuzldzng (a) accora’ance wzth the terms of the agreement for Sale orf |
a’uly completea’ by the a’ate speczf ea’ therezn or a’ue to,; ,
: a’zscontznuance of hzs buszness as. a a’eveloper on account of

- rlsuspenszon or revocatlon of the reglstratzon una’er thls Act or for anyf

o _other reason he Shall not be lzable on a’emand to the allottee zn case;, o

| vthe allottee wzshes to wztha’raw from the pr0]ect wzthout pre‘udl o et'_ =




e : 18 Whrle drscussmg the objects and reasons of the
'frVVAct 2016 Supreme Court m Judgement dated 11/1 1/2021 M/s
kNewtech Promoters and levelopers Pvt Ltd Vs State of UP &"

‘ Others, had made a Very 1mportant observatron and the same is

:""‘reprod_, d? :below 4T he unqualzf ed rzghz‘ of the alloz‘z‘ee to seek o
" 'refuno _referred under Seetzan ] 8( i )(a) and Seetzon 1 9(4) of the Act‘

s noz‘ dependent on any contmgenczes or Stlpulatzons thereof It

| 'djfappears z‘hat the legzslature has consczously provzded thzs rzghz‘ of




o fReSp*f ‘de"i'"/Promoter has farled to complete and hand overp:'\ :

of the apart""‘k'ent to the Complamant/allottee as promlsed .

and therefore the Complamant/allottee is entltled to cla1m 1nterest for .

s ‘krthe delay in handmg over possessron of the apartment as prov1ded} Sl

| under the Act 2016
o | 19;:_ Hence the Complamant herem is entltled to get‘
,mterest for the delay on Rs 42 94 7 52/-whrch 1s the amount pard by,

) the Complamant to the Respondents before the promrsed date of

ccompletlon and the Respondents are. llable to pay mterest to ther .

complamant accordmg to sectlon 18 of the Act 2016 for the perlod“ 5
; from 01/09/2018 to 14/06/2022 The allottee 1s l1able to pay mterest
| on delayed payment of 1nstalments only 1n cases Where the prOJect 1s
- progressmg as per the schedule promrsed to the allottee Here the

| prOJect 1s strll not complete as the occupancy certlﬁcate 1s strll .

o awarted However the 'allottee has taken possess10n of the apartment' . o

ok and she can clalm’ iﬁdelay nterest only up to the date of ta_: ng; |

,7possess1on of the a' "rt"ent The Hon ble Supreme Court has

- Cons1dertherequ

- ‘observed that Wher""th'k“ allottees are on the Wrong s1de of law 'bY o

S on the amounts pald by the allotteesa S




As per Rule 18 of Kerala Real Estate (Regulatlon |

& Development) Rules 2018 the rate of 1nterest payable by the,,’ k

o Promoter shall be State Bank of Indra s Benchmark Prrme Lendmg':,' s

- Rate Plus Two Percent and shall be computed as srmple mterest The‘
presentr SBI PLR rate is 14 15% w1th effect from 15/ 12/2022 The'

o Complamant 1s entltled to get 16. 15% srmple mterest on the amount '

5 tgf‘pald from the date of payment as detarled above in the payment- -

schedule t111 the date of handmg over of possessmn but thef
Complamant hmrted hrs clarm to 14. 75 % 1nterest From the Master i

,' | data avarlable in the portal of the Mrnlstry of Corporate affalrs 1t 1s :

. seen that the Respondents 2 to 4 are the drrectors of the 15?




espondents 1 to 4 6 & 7 shall payf i -

gmterest per’f:f L

Tannum to the Cemplamant for the perrod of delay from’ o

| | 1 ‘!dv01/09/2()18 to 14/06/2022 under Sectlon 18 of the Act 2016 |

2. If the Respendents fa11 to pay thelv

g ?;aforesard sum as drrected above w1th1n a perlod of 60 days

5 _rfrom the date of reeerpt of thrs order the Complamant is at,

lrberty to recover the aforesard sum from the abovei

e | 'Respondents and the1r assets by executmg thrs decree 1n!, |

: accordanee wrth the Real Estate (Regulatron & Development); |

e Act and Rules

e Sd/-
Sri M P Mathews
Member

/True Copy/Forwarded ]y/‘rder . :




iExt 11 Copy of emaﬂ dated 10/06/2()22

i - Copy of statement showmg the calculatlon of 1nterest for the

Delaye epayments of 1nstalments | P
‘ Ext B3 Copy of the acknowledgement for recelpt of appheatlon for",

Occupancy 1ssued by corporatlon e




